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ORDER 
 

 

PER SAKTIJIT DEY, VICE-PRESIDENT 

 
 This is an appeal by the assessee against order dated 

31.10.2023 of learned First Appellate Authority for the 

assessment year 2020-21. 

2. The dispute in the present appeal is confined to disallowance 

of an amount of Rs.24,51,021/- on account of delay in payment 
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of employees’ contribution to Employees’ State Insurance (ESI) 

and Provident Fund (PF). 

3. We have heard the parties and perused the materials on 

record. Briefly the facts are, while processing the return of income 

filed for the assessment year under dispute, the Centralized 

Processing Centre (CPC), having noticed that employees 

contribution to PF and ESI was not paid within the due date 

prescribed under the relevant Acts, disallowed the deduction 

claimed on account of such payment invoking the provisions of 

section 36(1)(va) of  Income-tax Act, 1961 (in short ‘the Act’) read 

with its Explanations. The assessee contested the aforesaid 

disallowance by filing an appeal before learned first appellate 

authority. However, applying the ratio laid down by the Hon’ble 

Supreme Court in case of Checkmate Services Pvt. Ltd. Vs. 

Commissioner of Income Tax-1 [2022] 143 taxmann.com 178 

(SC), learned first appellate authority sustained the disallowance. 

4. Learned counsel appearing for the assessee, though, 

conceded that the issue is squarely covered by the decision of 

Hon’ble Supreme Court in case of Checkmate Services Pvt. Ltd. 

(supra), however, he submitted, the due date for deposit of 
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employees’ contribution to PF and ESI has to be reckoned from 

the date of disbursement of salary to the employees’ regardless of 

the month to which the salary belongs. In this context, he relied 

upon a decision of the Hon’ble Calcutta High Court in case of  

Kanoi Papers & Industries Ltd. Vs. Assistant Commissioner of 

Income Tax [2002] 75 TTJ 448 (Calcutta). He also relied upon a 

decision of the Coordinate Bench in case of Sai Computers Ltd. 

Vs. Assistant Director of Income Tax, in ITA No.2862/Del/2022 

and Ors., order dated 18.10.2023. Thus, he submitted, the issue 

may be restored back to the Assessing Officer to factually verify 

whether the employees’ contribution of PF and ESI were actually 

paid to the Government within the due date having regard to the 

date of disbursement of salary.  

5. Learned Departmental Representative relied upon the 

observations of the Assessing Officer and learned first appellate 

authority. 

6. Having considered rival submissions, we find, limited 

submission of the assessee is to the effect that the due date as 

per Explanation 1 to section 36(1)(va) of the Act should be 

construed with reference to the actual date of disbursement of 
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salary and not the month for which salary is paid. In case of Sai 

Computers Ltd. Vs. ADIT (supra), the Coordinate Bench has 

observed as under: 

“3. When the matter was called for hearing, the ld. Counsel for 
the assessee at the outset pointed out that the judgment rendered 
by the Hon'ble Supreme Court in Checkmate Pvt. Ltd. vs. 
CIT (2022) 143 taxmann.com 178 (SC) is on the f irst 
principles that timely payment under the respective Acts 
applies to the employees' contribution and the statute  
has t reated employees and employers c o n t r i b u t i o n  
dif ferently af ter the insertion of  Section 36(1) (va)  in the 
statute. T hus ,  the  c rux  of  the  judgmen t  in  Checkmate  
( supr a )  i s  tha t  e m p l o ye e s '  c o n t r i b u t i o n  s tan d s  o n  a  
d i f f e r e n t  f o o t i n g  th an  employer's contribution. 
However, the assessee is entitled to show that  the  
employee 's  con t r ibu t ion  to  PF/ESIC  has b e e n  t ime ly  
deposited qua the due date of payment of salary under the 
respective s ta tu te .  The Id. counsel pointed out that the 
Co-ordinate Bench of  Tribunal in Kanoi Papers & 
Industries Ltd. vs. CIT 75 TTJ 448 (Cal) has examined the 
concept  o f  due date implied in Section 36(1) (va) of  the  
Income Tax Act as well as the respective Acts and 
observed  tha t  the  due  date should be reckoned f rom the 
end of  the  mo n th  during which the disbursement of  
salary was actually made fo r  the  purposes of  
determination of  due date under the respective Acts for 
deposi t of  contr ibution to the PF/ESIC etc.  The Id.  
counsel thus submitted that mere approval of liability 
towards payment of salary wi thout ac tual  d isbursement  
would not f astened obl igation f or  deposits of  employees' 
contribution under the Labour Act per se as observed by 
the Co-ordinate Bench in Kanoi Papers (supra). The Id.  
counsel fairly submitted that this aspect has not been 
examined by the  Reven ue  Authorit ies and  the re f ore ,  
th is  aspec t  nee ds  to be examined  f o r  the purposes o f  
de te rminat ion  of  default in timely depos i t ing  
contribution qua  the  due  date  as understood in Kanoi 

Papers case. 
 
4. We f ind merit in such alternative plea towards 
timely deposit of  employees' contribution to  PF/ESIC qua 
the due date prescribed under relevant legislations and 
regulations. Thus while the action of  the Revenue for 
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making adjustments towards belated payment to 
employees' contribution is endorsed on first principles, the 
matter is restored back to the file of the designated 
Assessing Officer for the purposes of  ascertaining 
whether there is any delay in deposit of  such 
contributions qua the due date in the light of the Kanoi 
Papers (supra) .  It shall be open to the assessee to place all 
factual matrix before the Assessing Off icer and take all 
pleas for evaluation and determination of the issue by the 
Assessing Officer. The Assessing Off icer shall examine 
this alternative aspect and pass a fresh order in  
accordance  wi th law af te r  g iv ing proper  oppor tuni ty  to  
the assessee of being heard.” 

 

7. Keeping in view the aforesaid decision of the Coordinate 

Bench, we restore the issue to the Assessing Officer for deciding 

assessee’s claim of deduction afresh after providing due and 

reasonable opportunity of being heard to the assessee. Grounds 

are allowed for statistical purposes. 

8. In the result, appeal is allowed for statistical purposes.  

Order pronounced in the open court on 24th April, 2024 

 Sd/- Sd/- 

(NAVEEN CHANDRA)  (SAKTIJIT DEY) 
ACCOUNTANT MEMBER  VICE-PRESIDENT 
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